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JOHN R. GIBSON, Senior Circuit Judge. David Smth appeals

fromthe judgnment followi ng his conviction for willfully failing
to pay child support in violation of 18 U S.C. 8§ 228 (1994 &
Supp. |1V 1998). He contends that the district court erred in
defining willfulness in its jury instructions by omtting
| anguage Smith requested and by including | anguage to which he
now obj ects. We conclude that the jury instructions were
adequate and we affirmthe judgnent.

Smith married Joyce Poirier in 1983. Their daughter
Jade was born in 1985. VWhen he married Poirier, Smth was
attendi ng Harvard Busi ness School . He conpleted his master’s
degree in business admnistration in 1983, and he had earlier
studied for two years at the Fletcher School of Law and
Di pl omacy at Tufts University. Smth and Poirier separated in
1986 and divorced in 1988. Smth voluntarily began paying child
support upon the couple s separation, and the Massachusetts
j udgnment of divorce ordered that Smth continue child support
paynments in the anount of $72 per week

From 1988 to 1993, Smith worked overseas on various

econom ¢ devel opnment projects. He continued to nake child
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support paynents during this time, although he and Poirier
di sagree about whether he paid the correct amounts foll ow ng
nodi fi cations of the support order. Poirier testified that she
successfully moved for nodification in January 1990 to $257 per
week and again in January 1992 to $335 a week. Smith
acknow edged the 1990 increase, which he characterized as an
agreenment with Poirier rather than a court order, but he denied
knowi ng that his obligation increased in January 1992. Poirier
testified that she noved for contenpt when Snmith did not provide
$335 a week, and that he was present at the contenpt hearing in
July 1992. Smith, on the other hand, described a new agreenent
with Poirier whereby he would continue paying $257 a week in
child support and set aside an additional $75 a week for Jade’'s
col | ege educati on.

In early 1993, Smith returned to the United States to
live in Washington, D.C. He remained there through May 1996.
His consulting work was sporadic at best, and he invested and
| ost $20,000 in a dry cleaning business, so his inconme did not
provi de hi menough noney to meet his expenses. Neverthel ess, he
continued to fulfill his support obligations by relying on
savi ngs he had accunul ated whil e he was worki ng abroad.

In the spring of 1995 Smith married Marisela de Torres,

a native of Venezuela, and together they noved to Venezuela in
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May 1996. They began a busi ness selling English-1anguage books,
first used and then new, operating froma house they rented and
lived in. They later planned to rent a snmaller house to reduce
their expenses, but the house was not ready when their |ease
expi red and they noved into Smth' s nother-in-law s apartnment in
June 1997. They were unable to sell books fromthe apartnent,
and their retail business plummeted. When Smith went to the
United States in July to vacation with Jade and bring her back
to Venezuela for a visit, his income had dropped precipitously.
When he returned with Jade to Venezuela in August, he |earned
that a $12,000 certificate of deposit he had in a bank in
Bolivia was inaccessi bl e because he could not get in touch with
t he bank. By that point he had no other savings and virtually
no incone, and he asked Poirier to agree to a reduced | evel of
support. She refused and instead filed a notion seeking to have
Smith held in contenpt. That notion was heard and ruled on in
Cct ober 1997. Neither party was represented by counsel, and the
Massachusetts trial court ordered Smth to pay the arrears. He
paid the past due amunts two days after the hearing by
borrowi ng the noney fromhis brother, and at the same time Smth
filed a motion to nodify his support obligation. The trial
court agreed that Smith could pay $100 per week for thirteen

weeks, at which point he would resume his regul ar paynents.
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Smith complied with the order for the thirteen weeks,
but he paid only one nonth’s support following that tine.
Poirier received no further support paynments from Smth unti
May 2000 when she received three checks, each in the anmount of
$1,127. That same nmonth, Smith borrowed an additional $10, 000
from his brother M chael and deposited it with the federal
court. At the tinme of trial the court was in the process of
transferring that noney to Poirier, who knew nothing about the
nmoney until the court spoke of it.! Because the underlying
statute required the jury only to find that Smth's obligation
had exceeded $10, 000, see 18 U.S.C. § 228(a)(3), the governnent
did not argue the exact anount at issue. At sentencing,
however, the governnent argued that Smith owed Poirier

$49, 880.50 in past-due child support paynents.?

1At the conclusion of Smith's direct testinony, his counsel
read into evidence the follow ng stipulation:

Menmbers of the jury, the parties, the United States
government and M. Smth, stipulate and agree that
during the nonth of My 2000, David Smth borrowed
$10,000 from his brother, M chael Smith, of Canden,
Mai ne, to pay to Joyce Poirier for child support. The
$10, 000 has been deposited with the federal court,
this Court, and the Court is in the process of issuing
a check directly to Ms. Poirier. Ms. Poirier has
nei ther received the noney and Ms. Poirier is unaware
that the $10,000 is com ng.

°The statute requires the court to order restitution upon
conviction “in an anount equal to the total wunpaid support
obligation as it exists at the time of sentencing.” 28 U S.C
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Smith incurred other expenses and encountered other
obstacles during the two years he wasn't paying support.
Mari sel a gave birth to their first child, Andres, on Decenber 1,
1997. The foll owi ng February, they were able to rent a room at
a church which they hoped would allow them to inmmediately re-
open their store, but the building needed nore work than they
anticipated and the store did not open until April. Once
opened, they soon realized that the space was not | arge enough
to display and sell the books effectively, and in Septenmber they
enpl oyed a contractor to expand it by about 2,000 square feet.
The construction was not conpleted until October 1999, but they
operated out of the space anyway because they wanted to resune
sal es. Busi ness picked up considerably in late 1998, but in
January 1999 Marisela gave birth prematurely to their second
child, Althea. The Sm ths had no nedical insurance, and Althea
required intensive care in a private clinic at a cost of about
$2, 000 per day. VWhen they could no |onger cone up with the
noney to pay for her care, they transferred her to a public
hospital by borrowi ng noney from Marisela s sister to pay the
remai ni ng charges. They also borrowed from Marisela's first
husband and fromher nother for various expenses associated with

Althea's care. Althea died on March 1, 1999.

§ 228(d).



The financial result of this personal tragedy was that
the Smths owed $90,000 to suppliers. It was not until they
pai d t heir outstandi ng debts that the busi ness began nmaki ng nore
noney than they owed, and that is when Smith resunmed his child
support payments in May 2000.

Smth was arrested when he entered the United States
on Novenber 11, 1999. He was indicted and convicted by a jury
on one count of willfully failing to pay child support. The
district court sentenced himto six nonths incarceration, fined
hi m $2, 000, and ordered Smith to pay restitution in the anmount

of $49, 880. 50.



Smith argues that the district court erred by refusing
to give part of his proffered instruction on willfulness. The
| anguage he offered required the governnent to prove that Smith
“did not have a good faith belief in his inability to pay.” He
argues that if he subjectively and in good faith believed that
he did not have the ability to pay, his failure to do so could
not constitute voluntary and intentional disobedience or
di sregard of the law. We conduct a de novo review “to determ ne
whet her the instructions, taken as a whole, show a tendency to
confuse or mslead the jury with respect to the applicable

principles of law” United States v. Fulmer, 108 F.3d 1486

1494 (1st Cir. 1997).

The government argues that Smith failed to object
timely and sufficiently to the instruction as given and that he
therefore failed to preserve his objection. The record reveals
ot herw se. At the conclusion of the instructions the court
call ed a sidebar to confer with the attorneys, explaining to the
jury: “[Blefore | can |l et you go, | may have m sstated sonet hi ng
under the law, or | nmay have |l eft something out, and the | awyers
get a chance to call that to ny attention now.” During the

sidebar, Smith's attorney opined that “the governnment nust prove
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beyond a reasonabl e doubt that he |acks the good faith belief
that he had the ability to pay.” Wen the court comented in
response that it was satisfied with the willfulness instruction
as given, Smth's attorney stated: “Note ny objection.” The
court replied: “Noted.” We conclude that Smth sufficiently
preserved his objection. See Fed. R Crim P. 30 (“No party may
assign as error any portion of the charge or om ssion therefrom
unl ess that party objects thereto before the jury retires to
consider its verdict, stating distinctly the matter to which
that party objects and the grounds of the objection.”).

Smth submtted aw llfulnessinstructionthat included
the follow ng | anguage:

To prove wilfulness, the governnent nust

show beyond a reasonable doubt that Smth

had sufficient funds to enable him to pay

support in view of all of his financial

circunmstances. In doing so, the government

must prove that Smth had sufficient funds

after meeting his basic subsistence needs.

You may consider Smth's second famly in

eval uating his basic subsistence needs. The

gover nnment must al so show beyond a

reasonabl e doubt that Smth did not have a

good faith belief in his inability to pay

due to lack of funds. Smith's belief need

not be reasonable as long as he believed it

in good faith.
This portion of the proffered instruction included citations to

cases and | egi sl ative history to support the requested | anguage.

The instruction as given by the district court was sonewhat
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different. It began with the directive that “surely willfully
means he’s got to know he’'s got the order against him He s got
to know that.” It continued:

But nore than that, to act willfully neans a

voluntary, intentional violation of a known

| egal duty. In other words, M. Smth nust

have acted voluntarily and intentionally and

with the specific intent to do sonething

that the law forbids; that is to say, with a

pur pose either to disobey or disregard the

I aw.

Smith clainms that this instruction was i nadequate. He
mai ntains that his failure to nmake the required paynents coul d
not have been "willful"™ if he genuinely believed that he did not
have the ability to pay. He argues: "The district court
instructed the jury that it could find wllful ness based on a
determ nation that Smth had financial resources that he 'could
have' marshal ed and used. . . . Erroneously, the instruction
told the jury it could convict Smth if the jury found he could
have paid even if the jury also found that Smth believed in
good faith he | acked the ability to pay."

Smith relies on the legislative history of 28 U S.C.
§ 288 to support his interpretation of the governnent's proper
burden of proof. Section 288 was enacted as part of the Child

Support Recovery Act of 1992, Pub. L. No. 102-521, 106 Stat.

3403. The Act’s legislative history provides guidance in
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interpreting the operative | anguage of the nens rea required for

convi cti on:

[“WIIlfully fails to pay”] has been borrowed
from the tax statutes that make w |l ful
failure to collect or pay taxes a Federal
crime, 26 U.S.C. 88 7202, 7203. Thus, the
willful failure standard of H R 1241 shoul d
be interpreted in the same manner that
Federal courts have interpreted these felony

tax provisions. In order to establish
wi || ful ness under those provisions[,] the
Gover nnent nmust est abl i sh, beyond a

reasonabl e doubt, that at the tinme paynent
was due the taxpayer possessed sufficient
funds to enable himto nmeet his obligation
or that the [ack of sufficient funds on such
date was created by (or was the result of) a
voluntary and intentional act wi t hout
justification in view of all of the
financial circunstances of the taxpayer.
US. v. Poll, 521 F.2d 329, 333 (9th Cir.
1975).

H R Rep. No. 102-771, at 6 (1992). Smth also relies

on Cheek v. United States, 498 U S. 192 (1991), a crimnal tax

case in which the Supreme Court rejected the notion that the
t axpayer’s cl ai med good-faith belief as to his or her |egal duty
to pay taxes and file returns nust be objectively reasonable.
Id. at 203. In Cheek, the taxpayer argued that he had a
m sunder st andi ng of the [ aw which created a good-faith belief on
his part that he did not owe the taxes or need to file the
returns at issue, and thus he did not knowngly fail to do so.
The narrow issue was whether the district court had erred in
instructing the jury not to consider evidence of the taxpayer’s
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subjective beliefs in determning whether he had acted
willfully. 1d. at 206-07. As the Court described the issue:

In the end, the issue is whether, based on

all the evidence, the Governnent has proved

that the defendant was aware of the duty at

i ssue, which cannot be true if the jury

credits a good-faith m sunderstanding and

belief subm ssion, whether or not the

claimed belief or m sunderstanding is

obj ectively reasonabl e.

ld. at 202. Smth asserts that the effect of Cheek is to
mandate a jury instruction that he cannot be convicted unl ess
the jury finds beyond a reasonable doubt that he did not
subj ectively and in good faith believe that he had insufficient
funds to pay child support. W conclude that this argunent is
fl awed.

The | egi sl ative history tells us that Congress borrowed
the “willfully fails to pay” standard fromthe tax statutes, and
that it should be interpreted “in the same manner that Federal
courts have interpreted these felony tax provisions.” H R Rep.
No. 102-771, at 6. The report then quotes the passage from
Poll, 521 F.2d at 333, which addresses wllfulness as a
voluntary and intentional act in the context of a defendant’s
ability to pay. Poll is silent on the issue raised in Cheek,
t hat of a taxpayer’s know edge of his or her duty to pay.

Were we to apply Cheek to this case, the issue would

be whether Smth had a subjective good-faith belief that he had

-12-



no legal duty to pay Poirier. In other words, Smth would have
to argue that he believed, in good faith, that the child support
order was invalid or that it was sonehow i napplicable to him
Smith does not advance that argunment,?® however, and therefore
Cheek is not applicable.?

The district court instructed the jury that “wllfully
nmeans a voluntary, intentional violation of a known | egal duty.
In other words, M. Smth nust have acted voluntarily and
intentionally and with the specific intent to do sonething that
the law forbids; that is to say, with a purpose either to

”

di sobey or disregard the |aw. The court went on to describe
the two ways in which the governnment could satisfy its burden,
whi ch we discuss in Part Il of this opinion. W conclude that
the instructions, taken as a whole, did not tend to confuse or

m slead the jury. The district court’s refusal to give Smth’s

proffered instruction was not in error.

SDuring oral argunment, Smth's counsel was asked if he was
suggesting that he did not understand what the source of his
| egal duty was. He replied: “No, not at all.”

“The jury was instructed as to this issue: “[S]urely
willfully neans he’s got to know he’s got the order agai nst him
He’s got to know that. |If they enter an order but he's off in
sonme ot her country and never knows it, well, it’s not crimna
because he hasn’'t willfully failed to obey the order.”
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Smith also argues that the district court committed
error by instructing the jury that it could consider other
people’s assets in determ ning whether he had willfully failed
to pay child support. Because Smith failed to object to this
aspect of the instruction during trial, our review, as Smth
concedes, will be for plain error. He must show that: 1) an
error occurred; 2) the error is clear or obvious under the
current law, and 3) the error substantially and adversely

affects his rights. United States v. Roberts, 119 F.3d 1006,

1014 (1st Cir. 1997). We evaluate the alleged error in |ight of
the record as a whole, keeping in mnd that Smith's hurdle is
high. [1d. Even if the three foregoing requirenents are net, a
remedy i s appropriate only if the error “seriously affect[s] the
fairness, integrity or public reputation of the judicial

proceedings.” United States v. Young, 470 U. S. 1, 15 (1985).

After defining “willful” in the perm ssible manner
di scussed in Part |, supra, the district court further

instructed the jury that it could find that Smth had willfully
failed to pay in “either of two ways.”

One way they can prove it is that he, he,
M. Smth, had access to resources beyond
the basic necessities of l|ife, disposable
income, beyond the basic necessities of
life, which he could have marshal ed and used
to pay the child support, and knowi ng he had
t hose resources and that they were avail abl e
to him he willfully failed to do it.
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As to the second way, the district court told the jury:

[A] second way is that he willfully refused

or took himself out of the workforce or

reduced his ability. Since she’s got two

ways to prove it, but each way has to

sati sfy you beyond a reasonabl e doubt, you

can of course analyze both ways. But since

a verdict nust be wunaninmous, you're all

goi ng to have to agree upon whi ch way. .

But you can’t return a guilty verdict if

sone of you think one thing and sone of you

think something else. You’ve got to

unani nously agree on your anal ysis.

Smith argues that Massachusetts |aw does not require
a non-custodi al parent to borrow noney to pay child support and
that the instruction allowed the jury to convict him for non-
crimnal conduct by finding that he had “access to resources”
fromot her people that he coul d have “marshal ed” to pay support.
Recogni zi ng the applicabl e standard of review, Sm th argues that
his rights were substantially and adversely affected by the
instruction, especially in light of the governnent’s closing
argument. The prosecutor referred to: Smth s nother-in-I|aw
supporting himand letting himlive with her rent-free; Smth’s
st epdaughter being cared for by other famly nmenbers while he
failed to pay support; and Smth borrowing noney from his
brother to pay $10,000 toward his support obligation. Smith
asserts that the governnment “drove hone the argunent that the
jury should convict Smth for failing to persuade his nother-in-

| aw or brother to pay his child support” with this excerpt from
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its rebuttal:

[ Al pparently he had resources from his

fam |y menbers to help himwi th his support.

He certainly knew where to borrow the noney

when he had his obligation to his child

Al t hea. Because that’'s what we do as

parents.
The governnent denies that this conment was i ntended to urge the
jury to convict Smth for failing to borrow noney to pay his
support obligations. Rather, the governnent clains that it was
nmerely reacting to defense counsel’s protestations that Smith
had tried everything he could to nmeet his support obligations
but he was still forced to beg to keep his business going and
borrow to pay for his hospitalized daughter’s care.

We conclude that the instruction was not plain error.
VWhile the court’s words could be construed to have the nmeaning
Smi t h advances, our review of the record as a whol e reveal s t hat
Smth's rights were not substantially and adversely affected.
Smith's defense in this case was that he did not have the noney
to pay Poirier because his business was not profitable and he
had extraordinary nedical expenses. Smith's lawer told the
jury in his opening statenent that “David didn't want to fail to
pay,” and Smith and his wife testified about the financial

support they got fromher nother. Smth introduced the evidence

t hat he borrowed noney fromhis brother to nake past-due support
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payments and fromhis sister and others to pay nedical bills for
his premature baby. He testified that he did have income from
t he book busi ness during the years 1997 t hrough 1999, and yet he
conpl etely stopped payi ng support. 1In the context of the record
as a whole, the instruction directed the jury to determnm ne that
Smth had the ability to pay before it could find that he
willfully failed to pay.® The district court did not instruct
the jury that it could find willful failure to pay in the event

Smith did not borrow nmoney. Cf. United States v. Harrison, 188

F.3d 985, 987 (8th Cir. 1999) (pointing out that willful failure
to pay is not dependent upon source of obligor’s incone, but on
exi stence of income in any form. The instruction did not
constitute plain error.

For the foregoing reasons, we affirm the anended
j udgnment of the district court.

Affirned.

5t is inmportant to note that “analogy to the tax statutes
suggests that the governnent must denopnstrate only that
t he def endant was able to pay sone portion of his past due child
support obligations in order to establish liability under the
[Child Support Recovery Act].” United States v. Mattice, 186
F.3d 219, 228 (2d Cir. 1999) (enphasis in original). Although
Smith was entitled to and did introduce evidence of insufficient
income as a defense, the jury found that the government had
establ i shed beyond a reasonabl e doubt that his failure to pay
was willful. See id. at 228-29.
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